Policy 360 171 Gerrymandering with Asher Hildebrand and Jonathan Mattingly

Phil Napoli:

Hello, welcome to Policy 360. I'm Phil Napoli, Director of the DeWitt Wallace Center for Media and
Democracy at Duke, and I'll be your guest host today. Today we've got a very timely topic,
gerrymandering. That's when politicians change the voting district lines for political gain. District lines
normally get redrawn every 10 years after the census. The idea is that when we know how many people
live in a state, the lines are redone to make the districts hold roughly the same number of people. But in
recent months, states have increasingly come under pressure from President Trump to redraw the lines,
even though it's not time, and Trump is explicitly asking for these changes to benefit his own party. We
have two guests today. Jonathan Mattingly is a mathematics, statistical science and new technology
professor at Duke, and he has been experimenting with alternatives for how to make fair districts. He
has been involved in many legal challenges to North Carolina maps, including one that went all the way
to the US Supreme Court. He's also teaching a course on gerrymandering. Welcome, Jonathan.

Jonathan Mattingly:
Thank you.

Phil Napoli:

And also with me is Professor of the Practice, Asher Hildebrand, who had a front row seat to the
redistricting process as a longtime congressional staff member. He now teaches courses about American
democracy and politics at the Sanford School. Asher also directs the new executive Masters of Public
Affairs program here at Duke.

Asher Hildebrand:

Good to be here.

Phil Napoli:

Jonathan, | might want to make sure we have shared facts. Is what | said accurate? Is gerrymandering
accurately described as the practice of manipulating district boundaries for political gain?

Jonathan Mattingly:

Yeah, that's certainly the definition.

Phil Napoli:

And how can you tell when a district has been gerrymandered?

Jonathan Mattingly:

Well, | mean that's in a way the $100,000 question, and that's actually how | got into this conversation
almost 10, 15 years ago, right around the time of the redistricting you mentioned. As you said, the
definition of gerrymandering explicitly says somebody changes the outcome by modifying the
boundaries, they push the results in a certain direction, and to answer that, whether something's been
gerrymandered, you have to have a good way of deciding what they changed it from because change is
always a relative term.

Phil Napoli:
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And so where are we as far as reaching a consensus as far as what constitutes a agreed upon definition
of gerrymandering?

Jonathan Mattingly:

| actually think that we've made a lot of progress in the last decade. | think we've had... At some level
we've had resounding defeats, but in one way, in one part in particular, we've had resounding victories.
When | started this, the Supreme Court people in the Supreme Court were mumbling about social
science gobbledygook and saying that there was no relied upon or agreed upon way to identify a
gerrymander. But since we've developed these new methods over the last decade, we've not lost a case
at the level of the facts, even when... These trials are usually held by three judge panels that are there to
determine a constitutional matter. | didn't know that when | started this.

So if that's a surprise to you, it was a surprise to me. And even when the party that was in some ways
going to not benefit, be hurt by these rulings, even when there were two judges at versus one judge,
they always agreed that the facts have been proven and that it was a clear gerrymander. The only
qguestion that ever came up was, was gerrymandering legal, was gerrymandering, constitutional, was the
federal government had any right to say that we couldn't gerrymander? And so | think that's great
accomplishment and that really sharpens the public discourse because now we can just talk about
whether we think gerrymandering is good or bad, whether we think it's their constitutional right to
gerrymander or whether we think it's a scourge against the public trust and hearing the will of the
people.

Phil Napoli:

Thank you for that. I'm going to ask a follow-up question to that and Asher, feel free to jump in on this
one as well. My sense of the... When | listen to the news reporting on this issue now, it seems to be that
politicians have shifted a bit, that there is less description of gerrymandering or as anything that's
happening. They're not obfuscating anymore. It does seem to be more of a, "Hey, to the winner, go the
spoils type of say the quiet part out loud approach to the gerrymandering topic." Am | off base there?

Jonathan Mattingly:

No, | think you're right. And | think a lot of that has to do with the fact that we now can pretty
convincingly, no matter what side you're on, argue that certain situations or gerrymandered before
politicians and people from various parties would say, "Well, the reason we have these strange districts
is because you made this rule. You made us preserve cities, or you made us enforce the Voting Rights
Act, or you made us do X, Y or Z." And now they've kind of stopped saying that because now we have
good ways to actually shine a light on what they're doing. We've built... | like to say, we build MRIs that
we can put on top of a map and then explain to a judge, "Look, what you're looking at. This means this
and this means this, and this means that. Now it's up to you to decide whether that's okay or not,
whether in our legal framework, given our jurisprudence, given our laws, our constitutions, whether
that's acceptable or not." And-

Asher Hildebrand:

Yeah, | think the other reason it's changed is just because of the political context and the way that that's
given sort of a renewed permission structure for partisan gerrymandering. For decades, states
continued, some states continued to gerrymander, but they did so under at least the threat, the credible
threat of the federal courts intervening to stop it. And over the last few years, and especially since the
Rucho V. Common Cause case in 2019, which took the federal courts entirely out of the game of
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policing, partisan gerrymandering states have been freer to say, "You're right. We are gerrymandering,
I'm partisan grounds, and there's nothing you can do about it."

There's a vivid case of that in North Carolina where after the previous court case, at the end of the last
decade, the General Assembly took pains to say, "We're drawing maps with no partisan data being
considered, and we're going to open up the process." The very next time they drew the maps, which
was only a couple of years later that said, "You know what? Partisan considerations are an inherent part
of gerrymandering, and it is our constitutional right to pursue them. And so forget about what we said
two years ago. This is now the law of the land."

Jonathan Mattingly:

And maybe let me just fill in a little around what Asher just said. | mean, the other part of that story is
that the first time they drew them in 2020 after the census, and they drew them in a way that they were
nonpartisan, | mean were non-partisan, and that they were just fair. In fact, then there was a sequence
of three court cases, each of which | testified in, and we showed definitively that... And the three-judge
panel, which had two Republicans on it, agreed with the facts that they were illegal gerrymanders and
that gerrymandering had been intentionally done. But that three-judge panel actually then said, "But
they're legal, gerrymandering is legal." Then it went to the state Supreme Court. The state Supreme
Court said, "Oh, in fact, we have this fair election clause in the North Carolina constitution," and they
ruled that that was in fact illegal.

Then you go forward two more years in the future after we've had a sequence of elections, and I'll point
out that the congressional delegation of North Carolina was seven, seven between split between
Democrats and Republicans. Then we go forward two years and there's been a change in the Supreme
Court, and then the change in the North Carolina Supreme Court decided unilaterally to reevaluate a
case where no case had been brought to them, which is usually not considered fair play, and then
overturned their previous ruling and said, "In fact, we've changed our mind. It is fair to gerrymander,
and since you've been denied your constitutional right to gerrymander, we're going to now let you go
back and redraw the districts mid cycle," which was also not supposed to be allowed. And then they
allowed them to redraw the districts mid cycle. So | mean, it really was the courts that changed. So
people often say, "Well, how can you fight gerrymandering?" | think you have to fight the laws and the
courts. We have a good understanding of gerrymandering now.

Phil Napoli:

It also sounds like this is something I'm talking about in my politics of the policy process class a lot these
days. We're talking a lot about norms and from what you're describing, and Asher, jump in on this as
well, it sounds like there are norms that have been in place for a while that are now being violated with
a bit more aggressiveness than has been the case in the past.

Asher Hildebrand:

Well, and nowhere is that more striking than at the current moment where you have first Texas, then
California, and now other states including Indiana, Missouri, Ohio, maybe Florida, considering a mid-
decade gerrymandering, which there are about 11 states, including North Carolina, which barring court
rulings, constitutionally prohibit mid-decade redistricting. Most states don't have an explicit prohibition,
but because of these norms, they have not... No state legislature has thought it would be wise to pursue
redistricting in the middle of the decade. It's been a decennial census type of thing.
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Well, as it turns out, those norms are now out the window thanks in part to the President of the United
States asking for this, but also to democratic governors like Gavin Newsom and JB Pritzker who have
been in the past champions of fairer districts now saying, "Well, the gloves are off. We're certainly not
going to sit on the sidelines and watch this power grab on the other side. So we're going to do the same
thing here." So you're really seeing what I've been referring to as kind of the end stage of partisan
gerrymandering or kind of a death match of partisan gerrymandering happening around the country
right now because of the absence of those norms.

Jonathan Mattingly:

There was often, | mean, exactly what Asher is saying, there was often an ideal, an idea that if we could
show that things were gerrymandered, we could explain that clearly to the people that there would be
an uproar. and there is in many ways. The people fundamentally, if you ask across the nation over and
over again state to state, when you poll people and ask whether they support gerrymandering, they
don't. They're definitely against it historically. Actually, | don't know if you have recent polling data. |
don't, but that's been the historic trend for decades. And so people thought that like California or New
York, if they would pass these rules and kind of lead by example that everyone would follow, and now
when in fact the result is that somebody sees a political advantage and say, "You've passed these laws,
we're going to take advantage of you having done that and turn in the other direction."

It's an interesting twist on that story, and you started with Rucho, but | think it's really important to
remember people often come up to me and go, "Well, what do you do now that Rucho happened?"
Well, in fact, what they said in Rucho was they said... They didn't say that there was a strong language.
Rucho is a complicated decision. You should go read the lower court ruling on Rucho, which was actually
an authoritative and very informed discussion what the Supreme Court said, they said many things that
were wrong. In fact, in their ruling, they said, "This wasn't addressed. This wasn't addressed." They just
looked more in the ruling. They would've seen that they were addressed, but that not aside, they said in
the end, "This is just not justiciable. This is not something that we want to rule on." They didn't say it
was okay.

They actually said that it was bad. Even both sides said that in their rulings that it was a problem for the
country. They just left it to the states to decide. And so there was a big discussion in the states and many
states ruled against it. And the only states where there are processes to check gerrymandering are often
the ones that have citizen referendums where the people can stand up and say, "We don't like
gerrymandering," and Democrats and Republicans, both sides, when there is the ability to do that over
and over again, Ohio, lowa, Michigan, they all come in and they say, "We're going to stand up and
outlaw gerrymandering."

Phil Napoli:

Following with this, you've done a lot of work on how to make fair maps.

Jonathan Mattingly:

| would say I've done a lot of work on to decide if a map followed the rules. So | think | want to separate
two conversations. There's a conversation about how do we think we should make maps and how do we
think we should run our democracy to be more democratic? And then there's a conversation, if we have
a set of rules, how do we decide if those rules have been followed in a nonpartisan way? If we agree
that we don't want partisan fingers on the scale, how do we determine that? So I've done more of the
latter than the former.
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Phil Napoli:

Can we imagine then, which requires a lot of imagination, a world where we don't want partisan fingers
on the scale where there's at least the majority feels that way.

Jonathan Mattingly:

| think we live in that world when you ask the people.

Phil Napoli:

Then in the world where that actually is translated into policy action, can you talk a bit about what that
version of our electoral system looks like?

Jonathan Mattingly:

Do you want to talk about process or what the effect of that would be?

Phil Napoli:
| think go to the effect.

Jonathan Mattingly:

Yeah. So | mean, let me just step back. One thing, | think an important conversation, and | want to
separate two words. So | think an important conversation when we talk about the effect of
gerrymandering, and I'm not a political scientist, I'm not a public policy. I'm an amateur policy wonk. I'm
not a professional like Asher, but | think one of the main conversations is about responsiveness of
representatives. We want to have the idea that we have a democracy as a democracy where
representatives are responsive to the changing will of the people. And you can make a very non-partisan
analysis of what happens in our federal government when you ask what's the effect of gerrymandering?
So we did an analysis for Wiley Nickel when he was essentially gerrymandered out of his district, and he
decided not to run because he had no hope of winning. And we did it in a non-partisan way.

And we asked ourselves, "In the current Congress, what fraction of representatives under reasonable
circumstances could expect because of a swing of public opinion, lose their seat," right? Are there
swings of public opinion that a certain representative could lose their seat? Now, there are parts of the
state where that will never happen, and there are states in the union where so-and-so will never lose
their seat because | don't think Durham will ever elect a Republican. | don't think the far Western corner
of the state will ever elect a Democrat. That being said, there should be some people who elections have
consequences, which means they actually have to listen to their constituents.

And we found that when you make non-partisan -- non-partisan districts, you over double the number
of seats in the Congress where people are responsive. Not even talking about right or left, just can the
people change their mind and change the representative effectively. And the answer was... And if you
actually try to legislate, let's make our districts so that we value responsiveness, you almost triple the
number of seats which are responsive. Imagine a Congress where three times as many people were
worried about losing their seat if they didn't do things that the people liked, and | think right and left,
center, libertarian or socialist, | think we would all agree that that sounds like a much better government
than the one we currently have.

Asher Hildebrand:
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| want to pick up briefly on the distinction Jonathan made between process and outcome, because
there's been a lot of, | think, very admirable organizing around redistricting reform, raising the public
visibility of the issue, trying to channel the outrage that many people feel about it into political action.
And | think that's been good, but | also think that too much of it is focused on process on, for example,
the idea of independent citizens commissions to draw maps. Now for the record, | support those
commissions and there's a pretty good body of evidence that shows that on balance, they draw maps
that are fairer along many grounds than the traditional political process through the legislatures.

But the problem is there are many states where those kinds of commissions are never going to be a
reality either because there's no citizens initiative process like there is in Michigan or Colorado or other
states or because there's just not political support in the legislature. And so if we focus more on
outcomes, what should the map look like? And we use tools like the tools Jonathan and others around
the country have developed over the last decade. We have a great set of tools for actually constraining
what the map could look like, even if politicians are still drawing them, right? What's missing is not the
tools, it's the political will.

Phil Napoli:
Got you.

Jonathan Mattingly:

| mean, the kind of thing we can do, just to put two sentences on the end of Asher's comment, is that we
can kind of say, "This map acts unusual to what we would expect a map to look like. Can you explain
why? Can you explain why you made these choices?" And there may be really good reasons. That's why
we have human beings. I'm not suggesting we have computers redistrict our thing. That's why we have
human beings in the loop. But at least it can ask at least to justify and stand by your map and explain
why instead of kind of backroom conversations where there's no sunshine, right? | really believe that
the best thing we can bring to the redistricting process is sunshine, right? It's a great disinfectant.

Phil Napoli:

Right. Last question. | read something | thought was preparing for this that was interesting, someone
arguing that essentially the process is working, the system is working exactly as it should right now, and
that the logical impact of that is that we all sort of resort ourselves geographically and people relocate
to the kind of areas that they feel comfortable with politically. And | would just love to hear your
reactions to that take on this issue.

Asher Hildebrand:

| think two things can be true at once. One is that there has been geographic that sometimes occurs by
party lines, and that does tend to, because of the way districts are drawn, benefit some parties over
others, but there's a pretty strong body of evidence, and Jonathan might be more familiar with this than
| am, that shows that the extreme partisan gerrymandering is not just about geographic sorting, that it's
gone well beyond what we would see through a natural sorting process. And as we talked about earlier,
now, politicians are pretty openly embracing that fact, right? But | think to the broader question, one,
gerrymandering has existed in this country since the very first Congress when Patrick Henry tried
unsuccessfully to gerrymander James Madison out of a district. And because of that, there's often this
kind of fatalism that surrounds it. This is how things always are.
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They're always going to be this way. This is the natural order of things in American democracy, | think is
really important that we not give into that fatalism because that may have been true for much of our
history, but since the 1960s or so, first with major Supreme Court rulings against gerrymandering by
population, the one person won vote. Then in the wake of the Civil Rights Act through litigation over
gerrymandering around race, and then for recent decades, maybe until Rucho, in the current moment,
this decades long effort to restrain or ban gerrymandering based on partisan considerations and that
effort, yes, it went through the courts, yes, sometimes through citizens initiatives, but states around the
country have also enacted reforms through the legislative process. It would be a real tragedy if we wipe
out that history overnight just because we think it's the way things have always been.

Jonathan Mattingly:

Let's be clear about one thing. A lot of people want to retort some analyses of certain maps as being
gerrymandered, but saying, "Well, there's just this political..." People are living self sorting, as you said.
All the analyses that we do that my group and the other groups that use similar tools that | use takes
that into account. So we're talking about gerrymandering on top of the fact that people are moving to
particular cities or moving to particular regions. It's in addition to that, you are then subverting the
actual votes of the people.

The will of the people has expressed the ballot box, you're subverting it to make sure you get an
extreme result within the context of what that vote would support. You take the exact same opinions of
the people, and you redraw the map so that it gives an extreme outcome relative to if you had just
drawn those maps without paying any attention. So it's not about where the people live, it's about
someone looking at where the people are probably going to vote and changing the lines in such a way
that they undermine what you might reasonably interpret as the will of the ballot box.

Phil Napoli:

Great. Well, thank you both for joining us. Jonathan Mattingly is the Kimberly J. Jenkins Distinguished
University Professor of New Technologies and a Professor of Mathematics and Statistical Science at
Duke. Asher Hildebrand directs the Masters of Public Affairs program here at the Sanford School of
Public Policy at Duke. And thanks to a brand new masters of public policy student, Robert Ganzert, for
his help. When Robert started listening to Policy 360, he was not a Duke student. He ended up applying
to graduate school and public policy here and is now volunteering his time on this podcast. So thank
you, Robert, and thanks to producer Carol Jackson, and we'll be back soon with another conversation
from the DeWitt Wallace Center for Media Democracy, I'm Phil Napoli.
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